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ABSTRACT: The Job Creation Law was formed using the omnibus law method to achieve its goals to make changes to various
laws and regulations equivalent to it to achieve the Law's goals. Unfortunately, there are problems in regulations that cause
Indigenous Peoples and their traditional rights to become unprotected, causing legal uncertainty for investment companies that are
reluctant to carry out their business activities in Indigenous Peoples’ territories. This can hamper the realization of the ease of doing
business that the Job Creation Law intends to achieve. Therefore, the Job Creation Law should review the regulations regarding
investment companies' activities that carry out their activities in Indigenous Peoples’ territories. The research method used is
normative juridical method, emphasizing secondary data collection aiming to look for the role of the Job Creation Law to provide
legal protection for Indigenous Peoples while providing legal certainty and doing business to investors who carry out business
activities in Indigenous Peoples’ territories. To provide business convenience for these companies and protect Indigenous Peoples’
traditional rights, the Job Creation Law should change the provisions in the Village Law.
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1. INTRODUCTION
The promulgation of Law Number 11 of 2020 concerning Job Creation (starting now referred to as the Job Creation Law) has
the primary objective of providing a climate of ease of doing business as stated in the considering point b of Job Creation Law?:

that with Job Creation Law, it is expected to be able to absorb Indonesian workers as widely as possible during
increasingly competitive competition and the requirements of economic globalisation.

To be able to realise the ease of doing business, the Job Creation Law divides its focus into several main clusters, namely, (1)
convenience, protection and empowerment of cooperatives and micro, small and medium enterprises, (2) enhancing the investment
ecosystem, and (3) accelerating national strategic projects, including improving protection and welfare of the workers.? To achieve
these goals, several changes were made to the laws and regulations related to the Job Creation Law's existence using the omnibus
law method.? It is hoped that the simplification of the amendments to these laws and regulations could realise the Job Creation Law's
main objectives immediately.

However, some things are not considered sufficiently in the Job Creation Law. One of the crucial clusters for realising Job
Creation Law's main objective is to improve the investment ecosystem.* The method of the Job Creation Law in terms of improving
the investment ecosystem is stated in Article 6. In Article 6 of the Job Creation Law, it is stated that the improvement of the
investment ecosystem and business activities is conducted by (1) application of risk-based Business Licensing; (2) simplification of
the basic requirements for Business Licensing; (3) simplification of sectoral Business Licensing; and (4) simplification of investment
requirements.

Given the safeguards described in Article 6 of the Job Creation Law, the emphasis on improving the investment ecosystem is
placed on the licensing sector. Meanwhile, improving the investment ecosystem is not only about licensing. Article 4 of the Law
Number 25 of 2007 concerning Investment Law (starting now referred to as the Investment Law) mentions other prerequisites for
improving the investment ecosystem, namely:

Article 4
(1) The Government shall determine basic investment policies to:
a. encourage the creation of a national business climate that is conducive to investment in order to strengthen the
competitiveness of the national economy;
— b. accelerate the increase in investment.
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(2) In determining the primary policy as referred to in Paragraph (1), the Government:
a. gives equal treatment to domestic investors and foreign investors while still paying attention to the national
interest;
b. guarantees legal certainty, business certainty, and business security for investors from the licensing process until
the end of investment activities following the provisions of laws and regulations; and
c. opens development opportunities and protects micro, small, medium enterprises and cooperatives.

Using a systematic interpretation® of these regulations, in terms of improving the investment ecosystem, it is not only about the
simplification of business licensing as mentioned in Article 6 of the Job Creation Law, but also about how the accountability of the
licensing can provide things as stated in Article 4 (Paragraph 2) of the Investment Law. The improvement of the investment
ecosystem as stated in Article 6 of the Job Creation Law is only one part of Article 4 (Paragraph 2, point b) of the Investment Law,
which has not even been fully regulated because the Job Creation Law is only a licensing arrangement.® In contrast, the essence of
Avrticle 4 (Paragraph 2, point b) of the Investment Law is a guarantee of legal certainty, business certainty, and business security for
investors.’

Problems that often arise but do not receive attention from the Job Creation Law are business certainty, legal certainty, and
business security that investors must enjoy in carrying out their business activities in territories of Indigenous and Tribal Peoples
(hereinafter referred to Indigenous Peoples®). This occurs because there is no certainty for the Indigenous Peoples and their rights
in their territory, and there is also no certainty for investors in carrying out business activities in the Indigenous Peoples’ territories.
Indigenous Peoples come with their Traditional Rights, which are recognised in Article 18B Paragraph (2) of the 1945 Constitution
of the Republic of Indonesia (hereinafter referred to as the 1945 Constitution), which reads,

The State recognises and respects the units of the Indigenous Peoples and their Traditional Rights as long as they are still
alive and following the development of society and the principles of the Unitary State of the Republic of Indonesia, which
are regulated in Law.

In the formulation of this article, the State recognizes and respects the unity of the Indigenous Peoples and their traditional
rights. According to the Dissemination Guide Book of the 1945 Constitution issued by the People’s Consultative Assembly of the
Republic of Indonesia regarding Article 18B Paragraph (2), it is said that®,

Government units at the village level such as gampong (in NAD), nagari (in West Sumatra), dukuh (in Java), villages
and banjar (in Bali), as well as various Indigenous People in various regions live based on custom with rights such as
customary rights. On one condition, the Indigenous Peoples group exists and lives, not being forced to exist, not being
alive. Therefore, in its implementation, the group must be further regulated in regional regulations stipulated by the
DPRD. Apart from that, this stipulation was, of course, with a limitation, namely that it was not allowed to contradict the
unitary State’s principles.

From the definition of the article’s formulation, it can be seen that this article aims to recognize and respect the Indigenous
Peoples along with their Traditional Rights. Further regulations related to the recognition and respect for these traditional rights are
contained in the Village Law Number 6 of 2004 and its derivative products in the form of the Minister of Internal Affairs of the
Republic of Indonesia Regulation Number 52 of 2014 concerning Guidelines for the Recognition and Protection of Indigenous
Peoples. Minister of Internal Affairs of the Republic of Indonesia Regulation Number 52 of 2014 provides a legal basis for protecting
Indigenous Peoples and their traditional rights. Article 1 Number 1 of Minister of Internal Affairs of the Republic of Indonesia
Regulation Number 52 of 2014 states that Indigenous Peoples are Indonesian citizens who have unique characteristics, live in groups
in harmony according to their Adat Law, have ties to ancestral origins and/or acommon place of residence, have a strong relationship
with the land and the environment, and the existence of a value system that determines the economic, political, social, cultural, legal
institutions and makes use of a particular area from generation to generation.'® It can be seen from this definition that because of
their characteristics, Indigenous Peoples have special rights, which are commonly referred to as traditional rights.*

The State's recognition of Indigenous Peoples and their Traditional Rights often creates business uncertainty for investment
companies wishing to carry out their activities in Indigenous Peoples’ territories. This is because the recognition that the state has
given to Indigenous Peoples has not clearly defined the rights and obligations of Indigenous Peoples as legal subjects. The existence
of this uncertainty creates legal uncertainty in doing business for investors. Rejection reactions are often felt by investment
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companies that carry out business activities in Indigenous Peoples’ territories. In contrast, the Indigenous Peoples’ territories'
licensing procedure regulations still do not provide legal certainty in addressing their rights and obligations, both for the Indigenous
Peoples themselves and the Investment Company.

Legislations regarding the recognition of the Traditional Rights of Indigenous Peoples are scattered in various laws and
regulations, and the forms of recognition of the Indigenous Peoples and their Traditional Rights do not provide legal certainty.?
This lack of legal certainty can create conflicts for Indigenous Peoples and investment companies that carry out their business
activities in the territories of Indigenous Peoples. One example in 2019 was a conflict between the indigenous people of the Wambon
Tekamerop tribe in Subur Village, Aiwat and Kaisah, Subur District, Boven Digoel Regency, Papua who rejected the existence of
PT Merauke Rayon Jaya (MRJ) to operate in their territory. Nevertheless, PT MRJ continues to carry out its business activities due
to the existence of an IUPHHK-HTI permit for PT MRJ based on SK.238 / MENLHK / SETJEN / KUM.1 / 52018 covering a
territory of 206,800 hectares in Subur District (Boven Digoel) and Ulilin District (Merauke), issued by the Minister of Environment
and Forestry. This territory is used from generation to generation by the local indigenous people.*®

Another example is the Indigenous Peoples who inhabited the Pakawa Village, located in Pasangkayu District, Pasangkayu
Regency, West Sulawesi. In 1991, PT Astra Agro Lestari (AAL) obtained a license for timber exploitation activities. The forest that
the Indigenous Peoples guarded initially was given a permit by the Government to be converted into a timber business, resulting in
the loss of the Indigenous Peoples’ territory of the Pakawa.'* Besides, many other Indigenous Peoples have lost their territory due
to business activities, such as arrests due to Penyang Village people's struggle to reclaim their territory controlled by the palm oil
company, PT. HMBP, in Central Kalimantan.'® These conflicts can prevent the investment ecosystem from growing properly.
Suppose there is certainty both for recognizing and respecting the Indigenous Peoples and their traditional rights and the licensing
of an investment company that intends to carry out business activities in the Indigenous Peoples. In that case, this relationship can
provide mutual benefits for both Indigenous Peoples and Investment Companies.

Because of that, this paper tries to provide an insight into several potential of disharmony in laws and regulations that can lead
to the absence of legal certainty for both Indigenous Peoples and Investment Companies. This paper highlights several regulations
that should be discussed and essential in carrying out the Job Creation Law's objectives. The Job Creation Law should include
changes to some of these laws and regulations to improve the investment ecosystem and ultimately absorb labour. Amid increasingly
competitive competition and requirements for economic globalization, Indonesia must still protect indigenous peoples’ traditional
rights according to the mandate of Article 18B Paragraph (2) of the 1945 Constitution.

The main objective of this study is to explain the kind of laws that should be amended by using the omnibus law method in the
Job Creation Law in order to improve the investment climate by providing legal certainty for investors but at the same time
protecting the traditional rights of the Indigenous Peoples. Several problem formulations were formulated as follows. First, how is
the arrangement of Indigenous Peoples' traditional rights related to investment companies' activities in making Investment in
Indigenous Peoples’ territories in Indonesia's laws and regulations? Second, how should the regulation regarding investment
companies' activities in Indigenous Peoples’ territories be, using the omnibus law method in the Job Creation Law? This research
will answer these questions in the discussion.

2. METHODS
This research was conducted using the juridical-normative method.*® The juridical normative method itself is a research method that
only looks at secondary material. For the juridical-normative method, the analytical tool is to conduct rechtsvinding,'” wherein legal
discovery itself there are legal construction and legal interpretation.'® The method of legal interpretation can be grouped into several
kinds of methods. Bruggink groups the interpretation method into 4 (four) models: 1. De taalkundige interpretatie or language
interpretation (grammatical interpretation); 2. De wetshistorische interpretatie or historical interpretation of laws; 3. De
sysitematische interpretatie or systematic interpretation; 4. De maatshappelijke interpretatie or social interpretation (teleological /
sociological interpretation).*® In this study, a grammatical and systematic method of legal interpretation will be used. After analyzing
and obtaining satisfactory answers using the normative juridical method, conclusions can be drawn from the research.

The legal research methods used may differ from one country to another, depending on the legal tradition of that country.?
Therefore, the research method used is the research limitation of this research. If similar research is to be conducted in a country
with a different legal tradition, it is necessary to adjust the research method by taking into account the legal tradition of that country.
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3. RESULTS AND DISCUSSION
The Regulation of Indigenous Peoples' Traditional Rights is Linked to Investment Companies® Activities in Investing in
Indigenous Peoples' Territories In Indonesia’s Laws and Regulations.

The primary source of regulation related to Indigenous Peoples' traditional rights is in the Indonesian Constitution, namely the
1945 Constitution. In the 1945 Constitution itself, traditional rights are regulated in Article 18B Paragraph (2) of the 1945
Constitution, which reads,

The state recognises and respects indigenous peoples and their traditional rights as long as they are still alive and
following the development of society and the principles of the Unitary State of the Republic of Indonesia, which are
regulated in law.

Based on the Dissemination Guide Book of the 1945 Constitution of the Republic of Indonesia, the formulation is "regulated
by-laws" in the Article or Paragraph of the 1945 Constitution of the Republic of Indonesia, which means that the matters regulated
in that provision must be formulated in a law-Special law issued for that purpose. Meanwhile, suppose the formulation is "regulated
in-laws" in the Article or Paragraph of the 1945 Constitution of the Republic of Indonesia. In that case, the matters regulated in that
provision can become the material of a law or several laws that are not explicitly issued for that purpose.?! Thus, the form of
regulation of the Rights of Indigenous Peoples will generally become scattered in various related laws and regulations due to the
existence of formulations regulated in Law.?? Because the regulations related to the traditional rights of Indigenous Peoples are
scattered in various regulations, if inventoried, the regulations related to Indigenous Peoples' traditional rights within the Indonesian
legal system's framework are as follows.

Constitution of 1. Law Number 5 of 1960
» Law and Regulations [»{ Indonesia Article 18 B - ; t:x mﬂmgg: ii g; 1322
Paragraph (2), Article 28 '
I Paragraph (3) dan 4,  Law Number 22 of 2001
Article 32 Paragraph (1) 5. Law Number 20 of 2003
- dan Paragraph (2) 6.  Law Number 24 of 2003
» National Law 7. Law Number 27 of 2003
8.  Law Number 18 of 2004
Dcision of 9. Law Number 31 of 2004
N The DECISlon Of The _’ Constitutional Court 1N 1 awar Nliimhar 292 AF 2NN7
Judiciarv No.35/PUU-X/2012
(MK 35)

N\

Law and Regulation Regarding Jurisprudence

Indigenous and Tribal Peoples

ILO Convention on Indigenous and Tribal Peoples, 1989 (no.169)
- International Covenant on Economic, Cultural and Social Rights
> Ilz?terr:at!onal Law & 1992 Rio Declaration and 1992 Agenda 21
eaulation Draft UN Text on the Rights of Indigenous Peoples (UN document no.E /
l CN.4/Sub.2 / 1993/29)

N

5. World Conservation Strategy decision to “protect the earth” (Resolution of

- } World Conservation Strategy, Caring for the Earth) 1991
1. Mexico Manifesto at the 1985 Xth World 6.  Resolution of the 18th General assembly of the World Conservation
Forestry Congress Union, IUCN
2. Results of the 1991 XI World Forestry 7. International Tropical Timber Agreement (International Tropical Timber
Congress in Paris Agreement) in 1994 in the ITTO Guidelines
3. FAO's Basic Principles regarding the 8. IUCN Working Group on Community Involvement in Forest Management
National Forestry Action Plan are stated (IUCN Working Group on Community Involvement in Forest
in basic principle no 4 concerning Management)
Participation in  Forestry Program 9. Convention on Biological Diversity (Convention on Biological Diversity)
Planning 10. United Nations Declaration and Program of Action to Combat Racism and
- Racial Discrimination (United Nations Declaration and Program of Action
to combat racism and racial discrimination)
» | 11. World Council of Indigenous Peoples (WCIP) in Kiruna
Figure 1. Regulations Providing Legal Protection for Indigenous Peoples
Note. Based On The Laws And Regulations In Indonesia by Personal Analysis
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Referring to the 1945 Constitution Article 18b Paragraph (2) is only found in Law no. 6 of 2014 concerning the Village (starting
now referred to as the Village Law). This indicates that the primary basis for regulating the Indigenous Peoples' traditional rights at
the law level is in Village Law.?®
Investment laws and regulations have the primary regulation in Law no. 25 of 2007 concerning Investment. However, other
relevant regulations depend on the type and field of business that the Investment intends to carry out, and this causes the law and
regulation of investment to be said to spread out in various legislative regulations.?* If compiled in the form of Indonesian rules and
regulations, the rules and regulations regarding Investment in the Indonesian regulations are as follows.

—>

Indonesia Constitution
R . Article 4 Paragraph (1), 5
»| Lawand Regulation [ Paragraph (1), Article 11,
18 Paragraph (1),
Paragraph (2), and
Paragraph (5), 20, 33, 34
. National Law and Regulation
.| The Decision Of The || Dision of Constitutional
" Judiciary Court

Law and Regulation Regarding

Investment

Jurisprudence

International Law & Regulation

\4

TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS Conventions
TRADE-RELATED INVESTMENT MEASURES Conventions
Islamic Corporation for the Insurance of Investment Credit
MULTILATERAL INVESTMENT GUARANTEE AGENCY Convention
New York Convention

International Centre for Settlement of Investment Disputes Convention
Fifth Protocol to General Agreement on Trade in Services

Fourth Protocol to General Agreement on Trade in Services

General Agreement on Trade in Services

UN Code of Conduct on Transnational Corporations

APEC Non-Binding Investment Principles

ASEAN Protocol on Enhanced Dispute Settlement Mechanism

Doha Declaration

World Bank Investment Guidelines

ILO Tripartite Declaration on Multinational Enterprises

ILO Tripartite Declaration on Multinational Enterprises

ILO Tripartite Declaration on Multinational Enterprises

Pacific Basin Investment Charter

Singapore Ministerial Declaration

UN Guiding Principles on Business and Human Rights

Permanent Sovereignty UN Resolution

New International Economic Order UN Resolution

Charter of Economic Rights and Duties of States

Law Number 5 of 1960
Law Number 41 of 1999
Law Number 22 of 2001
Law Number 13 of 2003
Law Number 24 of 2003
Law Number 27 of 2003
Law Number 18 of 2004
Law Number 31 of 2004
Law Number 25 of 2007
Law Number 26 of 2007
Law Number 4 of 2009
Law Number 30 of 2009
Law Number 32 of 2009
Law Number 18 of 2013
Law Number 6 of 2014
Law Number7 of 2014
Law Number 23 of 2014
Law Number 11 of 2020
Another law and regulation.

v

e 390 Treaties with Investment
Provisions (TIPs) and 319 in force.
e 2897 Bilateral Investment Treaties

(BITs) and 2338 in force.

Figure 2. Regulating Regarding Investment
Note. Based On The Laws And Regulations In Indonesia by Personal Analysis
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Figure 2 shows how investment regulation cannot be viewed simply because it covers many aspects following the relevant laws
and regulations' provisions. It is also necessary to pay attention to local regulations following the regions in which Investment is to
be made.?

Regulations related to Indigenous Peoples' traditional rights are related to Indigenous Peoples' rights and depending on what is
stipulated in the central statutory regulations and regional regulations of each region following the authorities contained in the
Regional Law. The regulation of traditional rights itself, as previously discussed, is contained in Article 18B of the 1945
Constitution.?® In this provision, it is seen that the regulation regarding the recognition and respect of Indigenous Peoples and their
traditional rights is regulated in Law, which means that by using a grammatical interpretation?’ based on The Handbook of the 1945
Constitution of the Republic of Indonesia, the regulation is not carried out by specific laws.? Therefore, the regulation has become
very scattered in various laws and regulations. However, regarding the recognition and respect of Indigenous Peoples, which are
currently still regulated by sectoral laws and regulations, the basis for the regulation is in Minister of Internal Affairs Regulation
Number 52 of 2014 concerning Guidelines for the Recognition and Protection of Indigenous Peoples. The basis for this regulation's
issuance is Law Number 32 of 2004 concerning Regional Government and Law Number 6 of 2014 concerning Villages. So that by
carrying out a systematic interpretation,?® the basis for recognition of the traditional rights of Indigenous Peoples related to
recognition and respect for the traditional rights of Indigenous Peoples is contained in the Regional Government Law and the Village
Law.

This arrangement can create a dispute over authority between regional and central government affairs and indigenous peoples'
traditional rights. This is due to the potential for overlapping authority between the district or city government's authority or the
provincial government's authority and the authority of the recognized Indigenous Peoples.® The regulations related to Indigenous
Peoples in the Regional Government Law are only regulated in the Regional Government Law's attachment in item regarding the
Division of Government Affairs in the Community and Village Empowerment Sector. Furthermore, in another section, it does not
further regulate Indigenous Peoples' traditional rights. As for further regulation, if there is a systematic interpretation of the Minister
of Home Affairs Regulation Number 52 of 2014 concerning Guidelines for the Recognition and Protection of Indigenous Peoples,
then the basis for other arrangements related to the recognition and respect of traditional rights of Indigenous Peoples is in the
Village Law.3*

From these various regulations, it can be seen that the protection of Indigenous Peoples’ rights about Investment can only be
found in Articles 103 to 106 and Article 110, which can be illustrated in the Figure 3.
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Law and Regulation Regarding
Indigenous Peoples

Law and Regulation

Regarding Investment

!

Paragraph (3) dan Article 32 Paragraph (1) dan Paragraph (2)

Constitution of Indonesia Article 18 B Paragraph (2), Article 28 1 Indonesia Constitution Article 4
Paragraph (1), 5 Paragraph (1),
Article 11, 18 Paragraph (1),
+ Paragraph (2), and Paragraph (5),

20, 33, 34

v

b. regulating and managing ulayat or customary territories;

c. preservation of the socio-cultural values of the Adat Village;

d. settlement of customary disputes based on Adat Law applicable in Adat Villages in areas
that are in line with human rights principles by prioritizing deliberative settlement;

e. holding a customary village court peace trial in accordance with the provisions of statutory
regulations;

f.  maintenance of peace and order for the people of the Adat Village based on the prevailing
Adat Law in the Adat Village; and

g. development of Adat Law life in accordance with the socio-cultural conditions of the
Indigenous Peoples.

1 Law Number 5 of 1960
2. Law Number 39 of 1999
3. Law Number 41 of 1999
4, Law Number 22 of 2001
5. Law Number 20 of 2003
6. Law Number 24 of 2003
7. Law Number 27 of 2003
8. Law Number 18 of 2004 1.
9. Law Number 31 of 2004 2
10.  Law Number 26 of 2007 ’
11, Law Number 30 of 2009 3.
12, Law Number 32 of 2009 4.
13.  Law Number 18 of 2013 5
14.  Law Number 6 of 2014 '
15.  Law Number 23 of 2014 6.
7.
v 8.
9.
INDIGENOUS PEOPLES AUTHORITY IN THEIR TERRITORIES 10.
Article 19 11.
Village authority includes:
a. authority based on rights of origin; 12.
b. Village-scale local authorities; 13.
c. authority assigned by the Government, Provincial Government, or Regency / City
Government; and 14.
d. other authorities assigned by the Government, Provincial Government, or Regency / City P
Government in accordance with the provisions of statutory regulations. 7y 16
Article 103 _‘7_
The authority of the Adat Village based on the right of origin as referred to in Article 19 letter a =
includes: 18.
a. Government regulation and implementation based on the original composition; 19.

Law Number 5 of 1960
Law Number 41 of 1999
Law Number 22 of 2001
Law Number 13 of 2003
Law Number 24 of 2003
Law Number 27 of 2003
Law Number 18 of 2004
Law Number 31 of 2004
Law Number 25 of 2007
Law Number 26 of 2007
Law Number 4 of 2009
Law Number 30 of 2009
Law Number 32 of 2009
Law Number 18 of 2013
Law Number 6 of 2014
Law Number 7 of 2014
Law Number 23 of 2014
Law Number 11 of 2020
Another law and
regulation.

Article 104
The exercise of authority based on the rights of origin and local scale authority of the Adat Village
as referred to in Article 19 letter a and letter b as well as Article 103 is regulated and administered
by the Adat Village by taking into account the principle of diversity.

Art 105

The implementation of the assigned authority and the implementation of other duties of the
Government, Provincial Government, or Regency / City Regional Government as referred to in
Article 19 letter c and letter d shall be administered by the Adat Village.

Article 106
(1) Assignment from the Government and / or Regional Government to a Adat Village includes the
administration of a Adat Village Government, the implementation of Adat Village Development,
community development for the Adat Village, and the empowerment of the Indigenous Peoples.
(2) The assignment as referred to in paragraph (1) shall be accompanied by a fee.

INDIGENOUS PEOPLES REGULATION
Article 110
The Adat Village Regulation is adjusted to the Adat Law and customary norms that apply in the
Adat Village as long as it does not conflict with the provisions of the statutory regulations.

FACING

Figure 3. Recognition of the Traditional Rights of Indigenous Peoples in the Legislation in Indonesia Facing the Activities of

Investment Companies Conducting Business Activities in the Territory of Indigenous Peoples

Note. Based On The Laws And Regulations In Indonesia by Personal Analysis
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Regulations Regarding The Activities Of Investment Companies In Indigenous Peoples’ Territories By Using The
Omnibus Law Method In The Job Creation Law
In the Village Law, if the Indigenous Peoples have been recognized and endorsed based on the prevailing laws and regulations,
they will have the authority as contained in Articles 103-106 and Article 110. Seeing from these provisions, using a grammatical
interpretation,® then in the territory of the Adat Village, the Indigenous Peoples have the authority to:
a. Exercise their authority following the included rights of origin
1)  Government’s regulation and implementation based on the original composition;
2) regulation and management of ulayat or Indigenous Peoples’ territories;
3) preservation of the socio-cultural values of the Adat Village ;
4) settlement of customary disputes based on Adat Law applicable in Adat Village in areas that are in line
with human right principles by prioritising deliberative settlement;
5) maintenance of a customary village court peace trial following the provisions of statutory regulations;
6) maintenance of peace and order for the people of the Adat Village based on the prevailing Adat Law in the
Adat Village; and
7) development of Adat Law life following the socio-cultural conditions of the Indigenous Peoples.
Exercise local scale authority of the Adat Village
Carry out the assigned authority and implementation of other duties of the Government, Provincial Government,
or Regency / City Regional Government
d. Carry out the assigned authority and implementation of other duties of the Government, Provincial Government,
or Regency / City Regional Government based on the prevailing laws and regulations;
e. Exercise authority based on the Assignment from the Government and/or Regional Government to Adat Village
s covering Adat Village Governments' administration, implementing Adat Village Development, fostering the
Indigenous Peoples, and empowering the Indigenous Peoples;
f.  Make and enforce a Adat Village Regulation following the Adat Laws and customs norms that apply in the Adat
Village as long as it does not conflict with the provisions of the laws and regulations.

By carrying out a grammatical interpretation® in Item f of Article 103 of the Village Law Number 6 of 2014, from the meaning
of "maintaining peace and order for the people of the Adat Village based on the Adat Law in force in the Adat Village," it is seen
that there is an enforcement of Adat Law. By carrying out a grammatical interpretation from Article 103 Point d, it is carried out
using Adat Law if a dispute occurs. However, the regulations regarding the effectiveness of dispute resolution in Article 103 point
d are not explained further and can raise questions and legal uncertainty regarding the extent to which customary dispute resolution
is based on Adat Law.%*

Also, by using grammatical and systematic interpretation3® in Articles 103 to 106 and 111 in conjunction with the Appendix for
the Sharing of Authority of Regional Government Law Number 23 of 2014, there is an authority that can be assigned by the
Government, Provincial Government, or Regency / City Government to the Adat Village Government. However, there is no further
explanation regarding what authority can be assigned to an Adat Village®®. This raises confusion regarding the extent to which
authority that central, city or district government can be assigned to and become the authority of the Adat Village. Therefore, about
Investment, regulations regarding Investment in areas that are the authority of the Indigenous Peoples, apart from taking into account
the regulations related to Investment and also regulations related to the business sector being carried out, using a systematic
interpretation of Article 103- 106 and Article 110 of the Village Law Number 6 of 2014, must continue to heed the Adat Laws that
apply to Adat Village s and if a dispute occurs due to an Adat Law violated by investment activities, the Indigenous Peoples have
the authority based on Article 103 letter d to settle disputes with the management of authority by the Indigenous Peoples.

The regulations regarding the recognition of traditional rights of Indigenous Peoples in the laws and regulations in Indonesia
face the activities of investment companies that carry out business activities in the territories of Indigenous Peoples as contained in
Articles 103-106 and Article 110 of Law Number 6 of 2014 concerning Villages are inadequate in protecting the Indigenous Peoples.
This is because, concerning the various powers given in the Law and regulations, it requires further explanation and/or still requires
additional authorities from the Government, Provincial Governments, and/or City/Regency Governments. In granting authority to
Adat Village based on the Principle of Proposal Rights as stipulated in Article 103 of the Village Law, there is the authority to
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regulate and implement governance based on the original composition. However, it did not explain the extent to which the
governmental structure based on the original arrangement could be implemented in the Adat Village. For example, is it permissible
to create a Customary Government Institution that cannot be matched with village officials in general and then, related to the
arrangement and management of ulayat or Indigenous Peoples’ territories? This is interesting because whether the village
government can designate the area as ulayat land, while the National Land Agency carries out the determination of ulayat land
itself. This is as stated in the Regulation of the Minister of Agrarian and Spatial Planning Number 18 of 2019 concerning Procedures
for Administration of Adat Territory for Indigenous Peoples’ that requires that Indigenous Peoples’ territory can be managed and
registered at the local land office. This will lead to overlapping authorities between the Adat Village’s authority and the local Land
Agency's authority. Then, related to the settlement of customary disputes based on Adat Law in effect in Adat Village s in areas
aligned with human rights principles by prioritising deliberative settlement, this is not sufficient to protect. Besides, there are no
further implementing regulations, also regarding this matter, it becomes confusing regarding the extent to which the force applies
to customary dispute decisions based on Adat Law. Then, related to the holding of a customary village court peace trial following
the statutory regulations' provisions also becomes quite a problem. This is because, concerning the arrangement of the
implementation of the Indigenous Peoples’ court, there is no further regulation related to this matter, even though in the granting of
such authority, there are words following the provisions of laws and regulations.

Regarding the maintenance of peace and order for the Adat Village people based on the applicable Adat Law in the Adat Village,
there is no further regulation regarding the extent to which the Adat Village can take action based on maintaining community peace
and order. Finally, in authority regarding the rights of origin, the authority to develop Adat Law life following the Indigenous
Peoples’ socio-cultural conditions also does not explain the extent to which the authority can be exercised. Apart from that, regarding
the right of origin itself, it is not further explained in the laws and regulations regarding the extent to which the Indigenous Peoples
can exercise this authority. Further provisions regarding the elaboration of this authority are only discussed in Article 104 of the
Village Law, which only states that this authority and the local scale authority of the Adat Village as referred to in Article 19 letters
aand b and Article 103 are regulated and administered by the Indigenous Peoples by paying attention to the principle of diversity.
There is no further explanation regarding the extent to which the Adat Village may carry out these arrangements and arrangements.

Furthermore, about the implementation of the assigned authority and the implementation of other Government, Provincial
Government, or Regency / City Regional Government duties, it is only stated that the Indigenous Peoples have the authority.
However, as auditing has been carried out in other laws and regulations, it does not explain what kind of authority the Government,
Provincial Government, City/ Regency Government may have assigned explicitly to Customary Villages, specifically whether all
authorities can be assigned to the Indigenous Peoples is not explicitly regulated and does not exist. Therefore, this regulation is very
inadequate in protecting the Indigenous Peoples and does not provide legal certainty.

Concerning the Indigenous Peoples’ Territories Regulation, as referred to in Article 110, it is stated that the Adat Village’s
Regulation is adjusted to the Adat Law and customary norms that apply in the Adat Village as long as it does not conflict with the
provisions of the statutory regulations. This does not provide legal certainty and does not guarantee protection because even though
the Indigenous Peoples, who are the administers of Adat Village, have the authority to make Adat Village Regulations, it is not
further explained about the extent to which the Customary Village Regulation can bind people who are not included in the
community of the Indigenous Peoples but are in the area of Adat Village. This causes the binding strength of this regulation to be
unclear.

From the description above, the systematic thinking in regulating the recognition of traditional rights of Indigenous Peoples in
the laws and regulations in Indonesia in dealing with the activities of investment companies that carry out business activities in the
territories of Indigenous Peoples can be seen in Figure 4.
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INDIGENOUS PEOPLES AUTHORITY IN THEIR TERRITORIES
Article 103
The authority of the Adat Village based on the right of origin as referred
to in Article 19 a includes:
h. CGOor:l/SgnS?:ieonr:;regulatlon and implementation based on the original Activities Of
i. regulating and managing ulayat or customary territories; ::n(;ﬁt;r;]eigg
j. preservation of the socio-cultural values of the Adat Village; CondFL)Jctin
k. settlement of customary disputes based on Adat Law applicable in BUSINess 9
Adat Villages in areas that are in line with human rights principles by N§ S
R : . Activities In
prioritizing deliberative settlement; 4 indi
I. holding a customary village court peace trial in accordance with the '1) |geiqotjs
provisions of statutory regulations; Te?:ilzoersies
m. maintenance of peace and order for the people of the Adat
Village based on the prevailing Adat Law in the Adat Village; and

n. development of Adat Law life in accordance with the socio-cultural
conditions of the Indigenous Peoples.

Article 110
The Adat Village Regulation is adjusted to the Adat Law and customary
norms that apply in the Adat Village as long as it does not conflict with
the provisions of the statutory regulations.

FACING

-
v

NOT ADEQUATE IN PROVIDING LEGAL COMPLIANCE AND BUSINESS CERTAINTY FOR INVESTORS
AND PROTECTION FOR INDIGENOUS PEOPLES

1. It is not explained to what extent the government structure based on the original
composition can be implemented in a Territory of Indigenous Peoples.

2. Adat land still managed and registered at the local land office, and is not managed by the
ndigenous Peoples.

3. There are no further regulation regarding the explanation regarding the extent to which
the power of customary dispute decisions based on customary law is applicable.

4. There is no authority to implement the verdict of Indigenous Peoples court’s.

5. There is no further regulation regarding the extent to which the Adat Village has the
authority to take action based on maintenance of public order and peace.

6. Itis not explained to what extent the authority to develop a customary law life under the
Indigenous Peoples' socio-cultural conditions can be exercised.

7. Itis not further explained regarding the extent to which the Regulation in Territory of
Indigenous Peoples can bind people who are not included in the Indigenous Peoples but
are in the territory of the Indigenous Peoples.

Figure 4. Analysis of Regulations Regarding the Recognition of Traditional Rights of Indigenous Peoples facing Investment
Companies that Conducting Business Activities in the Territory of Indigenous Peoples
Note. Based On the Laws And Regulations In Indonesia by Personal Analysis

However, there are regulations regarding the recognition of Indigenous Peoples’ traditional rights in the laws and regulations
in Indonesia facing the activities of investment companies that carry out business activities in the territories of Indigenous Peoples;
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this is not sufficient.>” Evidenced by this regulation, of the many regulations governing the recognition of traditional rights of
Indigenous Peoples in the laws and regulations in Indonesia dealing with the activities of investment companies that carry out
business activities in the territory of Indigenous Peoples, there is only one Law which only found in the provisions regarding Adat
Villages.® Furthermore, the regulations that provide self-recognition, as discussed earlier, are characterized by the State taking
specific legal actions by granting authority. However, the powers granted are still very inadequate with many legal uncertainty
findings and the absence of further regulations regarding how such powers are carried out by the Adat Village, as shown in the chart
above.

The regulation of the Job Creation Law should be able to provide a solution to the inadequacy of regulations regarding the
recognition of traditional rights of indigenous peoples in the laws and regulations in Indonesia in dealing with the activities of
investment companies that carry out business activities in the territories of Indigenous Peoples. The Job Creation Law comes with
one of the hopes of providing ease of doing business® and the existence of inadequate protection itself can cause legal uncertainty,
which causes ease of doing business to be difficult to maximally achieve?®. The existence of the Job Creation Law can provide
changes to the regulations for the Law as explained in the previous meaning, namely the Village Law to be able to provide adequate
protection for the Indigenous Peoples to create legal certainty for investment companies to carry out their activities in territories of
Indigenous Peoples.

The Academic Manuscript** of the Job Creation Bill, in essence, is as follows:*

"Omnibus Law is a practice of drafting laws and regulations, which is mainly done in countries that adhere to the common
law/ anglo saxon system, such as America, Canada, England, the Philippines and others. The process is called a legislating
omnibus, and the product is called an omnibus bill. The word omnibus comes from Latin, which means everything or
everything."

Bryan A. Garner, et.al (Eds.) In Black's Law Dictionary Ninth Edition uses the term omnibus bill, which means:*®

(1) A single hill containing various distinct matters, usu. drafted in this way to force the executive either to accept all the
unrelated minor provisions or to veto the major provision.

(2) Anbill that deals with all proposals relating to a particular subject, such as an "omnibus judgeship bill" covering all proposals
for new judgments or an "omnibus crime bill" dealing with different subjects such as new crimes and grants to states for
crime control.

As a result of this definition, the Job Creation Law, which was formulated using the omnibus law method, covers much material
or all other legal materials that are related, either directly or indirectly. The most important of its outreach is its alignment with the
objectives of creating the Job Creation Act.* The purpose of this Job Creation Act itself should be able to provide ease of doing
business,* but the arrangement of ease of doing business in terms of investment activities in Indigenous Peoples does not get serious
attention.

In carrying out investment activities, investors need legal certainty and certainty in business, guaranteed in the Investment
Law.*® In line with realizing the Job Creation Law, which can provide ease of doing business under the Job Creation Law's original
purpose. Thus, several changes in the provisions of Village Law should be done so that protection for the Indigenous Peoples is
adequate and can provide legal certainty and business certainty for investors who carry out their activities in territories of Indigenous
Peoples.

Some terms that should be changed, replaced and added to the Job Creation Law to increase the ease of doing business in
Indonesia are as follows:

(1) Amendment to Article point d of the Investment Law Number 25 of 2007, which was initially formulated to "respect the
cultural traditions of the community around the location of investment business activities" to "recognise and respect the
cultural traditions of the community around the location of investment business activities". This is done so that there is
synchronisation between the Investment Law and the Constitution 1045 Article 18 B Paragraph (2).

(2) The addition of Article 106A to the Village Law, "The authority of Adat Village as contained in Article 103 to Article 106
is further regulated in a Regulation of the Minister of Home Affairs."”

(3) Additional Paragraph in Article 98 of the Village Law Number 6 of 2014. Added Paragraph (2), which reads Stipulation
of Adat Village with District / City Regional Regulations, shall be further regulated in a Regulation of the Minister of
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Home Affairs. This is done so that there is a synchronisation of the designation of the customary Village and the protection
of the Indigenous Peoples and their traditional rights.

(4) The addition of Paragraph in Article 111 of the Village Law becomes, "(3) Special Provisions for Adat Village s shall be
further regulated in a Government Regulation”. As previously explained, the regulations regarding customary villages and
the authorities need further elaboration and further synchronisation. The current Government Regulation on Village is
insufficient to provide further regulations regarding the territories of the Indigenous Peoples and the protection of their
traditional rights.

It is hoped that Job Creation Law will be able to provide ease of doing business for the Indonesian people. The desired change
is a change that is comprehensive and can be felt by all Indonesian people. Thus, it is necessary to make changes to the Village Civil
Service Law Number 6 of 2014 in Job Creation Law, in which the provisions do not exist. It is proposed that the arrangements as
described previously can exist in the amendments to the Job Creation Law so that it could provide adequate legal protection for
Indigenous Peoples to provide legal certainty and business assurance for investors who conduct their business activities in
Indigenous Peoples’ territories.

4. CONCLUSION AND RECOMMENDATION
Conclusion

It can be concluded that the regulation of Indigenous Peoples’ traditional rights is associated with investment in statutory
regulations in Indonesia, which are scattered in various laws and regulations. Regarding the regulation regarding investment, there
is a regulation in the Job Creation Law to increase business ease. The current regulations are not yet adequate in protecting the
Indigenous Peoples, potentially causing legal uncertainty for companies to invest in carrying out business activities in Indigenous
Peoples. This can also lead to the inability to achieve the Job Creation Law's objectives, namely creating ease of doing business.
Therefore, there should be amendments to the provisions in the Village Law regarding the Adat Village provisions, particularly
Acrticle 98, Article 111, and Article 106A of the Village Law contained in the Job Creation Law so that there are legal certainty and
certainty in doing business for Investment Companies that carry out their business activities in Indigenous Peoples’ territories.

Recommendations

The following are the recommendations from this study.

(1) Itis suggested that investment activities bring inclusive welfare to both the investment company itself and the community
concerned. Especially the activities of investment companies that carry out their business activities in territories of
Indigenous Peoples, these investment companies' activities must ultimately bring prosperity to the Indigenous Peoples in
the region. Investment is undeniably a significant economic stimulus and is urgently needed for the development of a
country; however, its investment activities should not violate and harm the people living in the investment area, including
the Indigenous Peoples. Indigenous Peoples need to obtain legal protection for their existence and their traditional rights.
Therefore, the study's main suggestion is that there is a need to regulate the protection of Indigenous Peoples and their
traditional rights, which can provide legal certainty for both the Indigenous Peoples themselves and investment companies.

(2) It is suggested that the drafting officials improve the regulations regarding the Recognition and Protection of traditional
rights of Indigenous Peoples in the laws and regulations in Indonesia in dealing with the activities of investment companies
that carry out business activities in existing Indigenous Peoples because several Articles and Paragraphs need to be added
and several Articles and Paragraphs that are not in sync with the recognition and protection of traditional rights of
Indigenous Peoples as regulated in Article 18B Paragraph 2 of the 1945 Constitution

(3) Itissuggested that the Government implement regulations related to special provisions for customary villages because the
existing Village regulations are not sufficiently capable of protecting and recognizing Indigenous Peoples and their
traditional rights.

(4) 1t is suggested that the relevant ministries draft regulation regarding the regional regulation model focusing on the
recognition and respect as well as protection of indigenous peoples and their traditional rights. This is done so that there is
uniformity. With the enactment of this regulatory model, it is hoped that it can provide more legal certainty for Indigenous
Peoples and investment companies in carrying out their business activities in territories of Indigenous Peoples.
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5. Appendix

Analysis of Regulations Regarding the Recognition of Traditional Rights of Indigenous Peoples facing Investment Companies that

Conducting Business Activities in the Territory of Indigenous Peoples

INDIGENOUS PEOPLES AUTHORITY IN THEIR TERRITORIES
Article 103
The authority of the Adat Village based on the right of origin as referred to in Article 19 letter a includes:
0. Government regulation and implementation based on the original composition;
p. regulating and managing ulayat or customary territories;
g. preservation of the socio-cultural values of the Adat Village;
r

e

Village authority includes:

. authority based on rights of origin;

f. Village-scale local authorities;

g. authority assigned by the Government, Provincial Government, or Regency / City Government; and

h. other authorities assigned by the Government, Provincial Government, or Regency / City Government
in accordance with the provisions of statutory regulations.

The Adat Village Regulation is adjusted to the Adat Law and customary norms that apply in the Adat Village
as long as it does not conflict with the provisions of the statutory regulations.

settlement of customary disputes based on Adat Law applicable in Adat Villages in areas that are in line
with human rights principles by prioritizing deliberative settlement;
s. holding a customary village court peace trial in accordance with the provisions of statutory regulations;
t.  maintenance of peace and order for the people of the Adat Village based on the prevailing Adat Law in it
the Adat Village; and Activities Of
u. development of Adat Law life in accordance with the socio-cultural conditions of the Indigenous Peoples. Investment
Article 104 H
The exercise of authority based on the rights of origin and local scale authority of the Adat Village as referred Compan.les
to in Article 19 letter a and letter b as well as Article 103 is regulated and administered by the Adat Village by Conducti ng
taking into account the principle of diversity. H
ATt 105 B usiness
The implementation of the assigned authority and the implementation of other duties of the Government, A B Activities In
Provincial Government, or Regency / City Regional Government as referred to in Article 19 letter c and letter d Indigenous
shall be administered by the Adat Village.
Article 106 Peoples’
(1) Assignment from the Government and / or Regional Government to a Adat Village includes the Territories
administration of a Adat Village Government, the implementation of Adat Village Development, community
development for the Adat Village, and the empowerment of the Indigenous Peoples.
(2) The assignment as referred to in paragraph (1) shall be accompanied by a fee.
Juncto.
Article 19

INDIGENOUS PEOPLES REGULATION
Article 110

FACING
T

v

NOT ADEQUATE IN PROVIDING LEGAL COMPLIANCE AND BUSINESS CERTAINTY FOR INVESTORS

AND PROTECTION FOR INDIGENOUS PEOPLES

v

10.

11.

12.

13.

14.

15.

The authority given is concerning Article 103 of the Village Law Item a; there is the authority to regulate and implement government based on the
original composition. Still, it is not explained to what extent the government structure based on the original composition can be implemented in a
Territory of Indigenous Peoples.

The authority given is related to Article 103 of the Village Law Item b, there is the authority to regulate and manage ulayat or Territory of Indigenous
Peoples, but in the Regulation of the Minister of Agrarian and Spatial Planning / Head of the National Land Agency of the Republic of Indonesia
Number 18 of 2019 concerning Procedures for Administration of Ulayat Land The Indigenous Peoples, which requires that customary land be
managed and registered at the local land office, is not managed by the Territory of Indigenous Peoples.

The given authority about Article 103 of the Village Law Item c, there is authority to resolve disputes that caused by violation of Adat Law based
on Adat Law in force in Territory of Indigenous Peoples in areas that are in line with human rights principles by prioritizing deliberative settlement
which is not sufficient to protect. However, there are no further implementing regulations, also regarding the explanation regarding the extent to
which the power of customary dispute decisions based on customary law is applicable.

The authority given is related to Article 103 of the Village Law Item e, there is authority, there is the authority to hold a court of Indigenous Peoples
following the provisions of the laws and regulations, but after an audit, there are no other laws and regulations that discuss court of Indigenous
Peoples.

The authority given is related to Article 103 of the Village Law Item f, there is the authority to maintain peace and order for the Indigenous Peoples
based on the customary law in force in the Adat Village or Territory of Indigenous Peoples, but there is no further regulation regarding the extent to
which the Adat Village has the authority to take action based on maintenance of public order and peace.

The authority given is concerning Article 103 of the Village Law Item g. There is the authority to develop a customary law life under the Indigenous
Peoples' socio-cultural conditions. Still, it is not explained to what extent the authority can be exercised.

The authority granted about Article 105 of the Village Law, there is an assigned authority and the implementation of other Government, Provincial
Government, or Regency / City Regional Government duties, only stated that the Territory of Indigenous Peoples administers the authority. However,
as auditing has been carried out in other laws and regulations, it does not explain what kind of authority the Government, Provincial Government,
City/Regency Government may have specifically assigned to Territory of Indigenous Peoples.

The authority given is related to Article 110 of the Village Law, there is the authority of Indigenous Peoples to form a Regulation in Territory of
Indigenous Peoples per the Adat Law and customary norms that apply in the Regulation as long as it does not contradict the provisions of the
statutory regulations, but it is not further explained regarding the extent to which the Regulation in Territory of Indigenous Peoples can bind people
who are not included in the Indigenous Peoples but are in the territory of the Indigenous Peoples.
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